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INFORMATION 


FOR 


Thomas Telfer of Townhead, Defender ; 


5 AGAINST | 
John Jameſon Purſuer, and his Factor. 
& @ HE deceaſt Thomas Telfer, the Defender's Father, was poſſeſt of a 


ſinall Land-eſtate of about 100 L. Scots yearly; and having become, 

thro' great Age and Infirmities, unfit for Buſineſs, deſired me to grant 

a Bond to William Telfer his ſecond Son for 2500 Merks, of the Tenor 

after-mentioned. 

This Bond ſets forth a Preamble to the above Import; © And that the Bond ſhould 

« be in full of all Proviſion, Executry, Bairns Part of Gear, Claim or Demand 

« which the ſaid Milliam Telfer may any Manner of way pretend to thro' the Deceaſe 

of his ſaid Father, or Anne MeClellau his Mother; and that he had of that Date 
« granted to me a Diſcharge of all Demands.” 

y this Bond, I became bound, with and under the Condition after-mentioned 

&« allenarly, and no otherwiſe, to make Payment to the ſaid Milliam Telfer my Brother- 

« german, his Heirs, Executors or Aſſignies, in name of Portion and Proviſion, and of 

« all he may any way ask, claim and demand in and thro' the Deceaſe of his faid Father 

« and Mother, of the Sum of 2500 Merks, againſt the firſt Term of J/hitſundayor Mar- 

« tinmas next after the Deceaſe of the longeſt Liver of the faid Thomas Telfer 

« and Aune MClellan our Father and Mother, with Annualrent after the Term of 


“ Payment,” : 
The Condition is thus expreſs'd, * Providing always, that tu cate my 1a1d Father 


« hath made or granted, or may hereafter make or grant, any Deed whereby my Suc- 
« cefſion to him in his Eſtate real or perſonal may be diſappointed or rendered pre- 
« carious or caduciary; that then, and in that Caſe, theſe Preſents are to become void 
“ and null to all Intents and Purpoſes.” 

This Bond is dated 19th Auguſt 1737; and William Telfer, who was a travelling 
Merchant in England, died there about a Year thereafter, viz. in December 1738, be- 
fore either his Father or Mother, who are both ſince dead. 

Some ſhort Time before the ſaid Millium Telfer's Death, he made a Will, whereby 
he bequeathed to the ſaid John Jameſon of Cirenceſter, Linen-dreper, all his Effects; 
and appointed him his Executor in Truft, and for the Behoof of the Defender, 

When my Brother was in the Country, and obtained the foreſaid Bond from me, he aſ- 
ſured me he was worth, in Euglaud 3 50 L. Sterling. And I was not alittle ſurpriſed when 
Mr. Jameſon, in his Miſſive acquainting me of my Brother's Death and Latter- will, ſigni- 
fied to me, that his Effects would not turn out to great Account: However, I deſired that 
he might, in Compliance with my Brother's Will, take upon him and diſcharge 
the Truſt of Executor committed to him; and that whatever Charges he ſhould 
be at therein, or had been at with reſpect to his Funerals, ſhould be faithfully 
diſcounted. 

Accordingly Mr. Jameſon got the Will gon and undertook the Adminiſtration, 
by calling in the Debts owing to the Deſunct, and Diſpoſal of his Effects; and, accor- 
ding to the State of the Accounts he makes up, there remains due to himſelf, after 
Payment of the Defunct's other Debts, 68 L. 2 4. Sterling ; whereas the Deſunct in his 
Teſtament takes no Notice of any Debts being due to him. For this Sum he brough:: 
a Proceſs againſt me as Debitor to the Defunct in the forefaid Bond, which came of 
Courſe before my Lord Ekhies, who is to report to your Lordſkips my Defence againſt 
the-ſaid Bond. 323 | 5 

My Defence is, That this Bond being granted to the Defunct as his Proviſion, and 
&. in full of his Father and Mother's Exccutry, and Bairns Part of Gear, and payable 
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« the next Term after the Death of the longeſt Liver, the ſame became void by his 
66 wr war to them; and that, by William's Predeceaſe, the Bond became void 06 non 
« cauſam.“ 

As to the firſt, it would ſeem in the general, that a Bond of Proviſion, payable 
to a Child at the Father's Death in full of his Legitim, and all that he could claim 
by his Father's Deccaſe, becomes void by the Child's Predeceaſe ; there being an im- 
plicd Condition, that the Proviſion ſhould not be due, unleſs the Child ſurvived the 
Father. 

Your Lordſhips have more than once found, that a Proviſion granted to a Child, his 
Heirs, Executors and Aſſignies, payable at a certain Age, became void before the 
Child's attaining to that Age; particularly in the Caſe of Belchies of Tofts contra Bel- 
cbies, 12th February 1677. 

And in a Caſe decided in January 1730, betwixt Bell and Davidſon, your Lord- 
ſhips found, that the Bond of Proviſion granted by Mr. Davidſon to his Grandchild by 
his deceaſt Son, bearing to be for his Aliment, and payable the firſt Term after the 
Granter's Deceaſe, became void by the Child's Predeceaſe, tho' the Bond bore to the 
Child, bis Heirs and Aſſignies. 

This Caſe ſeems moſt ſimilar to the preſent ; For as there the Bond bore to be for 
the Child's Aliment, fo here this Bond bears to be for the Defunct's Proviſion. 

Caſes of this kind are ſomewhat ſimilar to that in the Civil Law, where one leaves a 
Legacy payable at his Heir's Death; in which Caſe it is determined, that, if the Le- 
gatar dic before the Heir, the Legacy becomes void, L. 79. þ 1. F. de condit. & de- 
monſtrat. Heres meus cum ipſe morietur, centum Tit io dato, legatum ſub conditions re- 
liftum eſi; is enim hæredem moriturum certum ſi, tamen incertum eſl, an lega- 
tario vivo £ legati non cedat & non eſt certum ad eum legatum perventurum. In ſuch 
Caſe it is eſteemed dies incertus qui habetur proconditione. 

That the Validity of this Bond behoved to depend upon William Telfer's ſurviving 

is Father, and that till then it was ambulatory, further appears from the foreſaid ex- 
reſs Condition thereto WII My Father hed it in his Power at any Time in his 

iſt to make a Settlement of hie Eſtate to wy Poazndice: in I the 1 
declared void: So that, till his Death, it could not be IN Cale fl — — 
to be effectual or not. 3 | 

In the ſecond place, This Bond muſt fall, as returning in non cauſam. The only 
Cauſe of this Bond was the Intereſt that my Brother would have in my Father and 
Mother's Executry at their Death: Now, by his Predeceaſe, he had no Manner of 
Intereſt whatever in the Effects of the one or the other. 

Let the Caſe be put that any third Perſon had granted a Bond of this kind, the ſame 
would certainly fall by William Telfer's Death, becauſe the Debitor in the Bond could 
not poſſibly be entitled to any of the Effects for which the Bond was granted. And 
I cannot ſee any material Difference betwixt the Caſe of my granting the Bond, and 
that of a third Perſon's. I was purchaſing the Right that my Brother might have in 
his Father and Mother's Exccutry, and therefore ſuſpended the Term of Payment till 
their Death: By his Predeceaſe he never had any Right, and conſequently J cannot be 
liable in Payment of the Bond granted for the ſame. 

This will farther appear from conſidering the Caſe in this Light, That, if there 
were any other younger Children than the ſaid William Telfer, by his Predeceaſe to his 
Father and Mother his Share of the Executry would wholly fall ro the ſurviving 
younger Children; by which means others would draw the Subject in Expectation where- 
of I became bound in this Bond. 

It was alledged for the Purſuer, That there is nothing more ordinary than for 
“ Bonds of Proviſion to be granted payable at the Father's Death; and that I am in 
« the ſame Caſe as if my Father himſelf had granted the Bond; and that the Term 
« of Payment was only a Delay of Execution, and not a Suſpenfion of the Obligation, 
« the Father's Death being certain : So that the Maxim does not hold, That the Term 
« of Payment, where it is dies incertus, muſt have the fame Effect as a Condition; for 
« that here the Term was cetrain, tho' the preciſe Time of it was uncertain.” 

An Anſwer to this has becn in a great ure obviated. From confidering the 
whole Circumſtances of this Caſe, it is plain, that here the Term of Payment implied 
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a Condition, that J/illiam the Son ſhould ſurvive it; as it has an expreſs Condition, 
that my Father ſhould not make any Settlement to my Prejudice. 

Nor is this Caſe the fame as if my Father had granted the Bond (tho' even there it 
would ſeem to have an implied Condition of the Son's Survival.) 1 grant the Bond 
with a plain View to the Intereſt that my Brother might thercafter have in our Father 
and Mother's Effects after their Death; whereas, if the Father had granted the Bond, 
he was providing his Son, and ſubjecting his Heritage, as well as Moycables, and all 
his Repreſentatives, in Payment thereof, without regard to what Claim the Son 
might have by the Proviſion of Law. 

'Tis likewiſe ſaid, That I accepted a Diſcharge from H7//;am my Brother of all that 
« he could claim by his Father or Mother's Deceaſe, and which Diſcharge was the one- 
« rous Conſideration for granting the Bond.“ 

But this, as above noticed, is one good Reaſon for annulling the Bond, becauſe 
that Diſcharge never became effectual, ſince it could not exclude the real neareſt of Kin 
from taking the whole moveable Succeſſion of my Father and Mother, to which 7. 
liam's Diſcharge could be no Bar; whereas the whole Intent of the Tranſaction betwixt 
him and me was, that the Sum in this Bond ſhould be made effectual to him on his Fa- 
ther and Mother's Death, without entring into Accounts about the Extent of the 
ſame. 

My Brother's living in England, and trafficking there, was indeed the Occaſion 
that T gave him this Bond, that ſo upon our Father and Mother's Death, who were 
both aged and infirm Perſons, he might not have the Trouble of leaving his Buſineſs 
therein, looking aſter their Effects. 

Nor does it alter the Caſe that this Bond is payable to William, his Etirs, Execu- 
tors and Aſſignies : For the Heirs, Executors and Aſſignies could only take in vertue of 
thls Bond in caſe it had been effeQual by Milliam's ſurviving the Term of Payment; 
and, as above noticed, the Bonds of Proviſion, as in the foreſaid two Caſes, were in the 
very ſame Terms. 

The Effect of the Bond its ſubſiſting or not on the Predeceaſe of Milliam Telfer to 
his Father and Mother, was the only Point taken to report, as I apprehended ; but the 
Purſuer inſiſts upon the above-mentioned miſſive Letters from me, pretending that it 
muſt import that he might take Payment of the Debt due to himſelf out of the Effects 
of the Defunct in the firſt Place, and that over and above I was to be liable to him 
for what he had laid out on his Deathbed, Sickneſs and Funerals. 

If the Lord Ordinary ſhall lay that Point likewiſe before your Lordſhips (as 'tis 
believed he will not, having peruſed the Letter and declared his Opinion, it made no- 
thing to the Purpoſe tho' there was no Interlocutor drawn out upon it) the Import of 
the ſame is ſubmitted to your Lordſhips ; for it thence appears I did not ſo much as 
know the Defunct was owing the Purſuer a Shilling, nor does the Teſtament inſinuate 
that he was Debitor to him any Thing, as above noticed. 

In reſpect whereof, &c. 
AND. M-DOUALL. 


— „„ w 2 


„a wor way 


** 


2 — 


